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Dear Deon,

You have asked for advice in relation to the rights and responsibilities of various interested parties
(principally the Council, the lot owners and the public) in relation to certain lots within the Dolphin
Sands subdivision.

You have instructed us that the lots in questions are owned and maintained by the Council and are
used as access tracks. The lots are subject to various rights of way, restrictive covenants and
easements.

The purpose of the advice is to provide Council with a position on which it can respond to the regular
gueries from the Dolphin Sands Rate Payers Association (DSRPA) and others.

Background

1. The Dolphin Sands subdivision consists of a large number of lots. A number of them — Lots
295 through to 320 — are owned by the Council.

2. The Council owned Lots are maintained by Council and are used for access by other Lot
owners as well as the public.

3. Each of the Council owned Lots is listed on Sealed Plan 54666 (formerly 2798) as “ROAD
(private)”.

4. Each Lot on the Plan may be subject to, or have the benefit of, various restrictive covenants,
rights-of-way and easements. You have provided me with an example of one Council owned
Lot and one privately owned lot.

5. Without examining each individual title, it is not possible to state with certainty what the

exact position is. Consequently this advice is based on general principles and the
information provided.

Council questions

1.

2.

3.

What are the Council’s obligations for each of the Council owned Lots with respect to:
(a) Maintenance and upgrades;

(b) Vegetation, including fire management;

(c) Providing or restricting access to the public; and

(d) Providing or restricting access to other Lot owners.

What are the rights of the other Lot owners with respect to:
(a) Conducting work on the Council Lots;

(b) Restricting access to the public; and

(c) Restricting access to other Lot owners;

What are the rights of the public to use the Council owned lots?



Additional relevant information

4.

Each of the Council owned Lots is subject to a right of carriageway in favour of lots 1-94 and
96-240.

These rights of way are private in nature, and are not subject to use by the public as of right.
A right of carriageway provides the private lot owners with the right to ‘pass, and repass at
all times and for all purposes with or without...vehicles’ over the land owned by the Council.
The land is zoned ’34 - Particular Purpose’ and is in a Biodiversity Protection Area.

Answers

1.

2.

3.

The Council:

(a) Owns the land and is entitled to treat it as its” own provided in doing so, it does not
interfere with the privately held rights of carriageway. In other words, the Council
shouldn’t do anything that stops the other private lot owners using the Council lots for
access. Importantly, the Council does not have any positive obligation to maintain (or
upgrade) the land to any particular standard.

(b) Has a general duty to ensure that the vegetation or other items on its property don’t
cause a nuisance to others.

(c) Is entitled to provide and or restrict access to the public provided in doing so, it does not
interfere with the privately held rights of carriageway. As an example, Council could
restrict access to the public by gating the land and providing keys to each of the private
lot owners.

(d) Must provide, and not restrict, access to all the other lots which have the private right of
carriageway (lots 1-94 and 96-240).

The Lot Owners:

(a) As dominant tenements, the lot owners are entitled at common law to maintain the
easement. This does not give the private lot owners free range to do what they
like, Instead, they have the general right to do what is reasonably necessary to make the
easement suitable for the exercise of the right granted and to maintain it in a condition
suitable for that use. Any activities undertaken would be required to conform with the
requirements of the planning scheme.

(b) Don’t have any right to restrict access to the public. The access lots are owned by the
Council and it is the Council that has the right to provide or restrict access to the public.

(c) Don’t have any right to restrict access to other lot owners. Each of the other lots has a
right of carriageway which must not be interfered with.

The Public doesn’t have any automatic right to use the Council owned lots for access. Itis
up to the Council to decide whether to provide that access. Council is entitled to allow
access to the public provided it does not interfere with the private right of carriageway in
doing so.

Please let me know if you have any questions.

Regards,

John Thurstans

Consultant
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